
INTRODUCTION:
When Oklahoma Attorney General Scott Pruitt was nominated to head the 
U.S. Environmental Protection Agency, it became a forgone conclusion that 
a landmark clean water rule finalized during the Obama Administration 
would be gutted. Under the Obama-era rule, if a developer wanted to 
build a shopping center in a wetland area or on top of a small stream, they 
would be required to minimize their impacts on those water bodies and/
or restore streams or wetlands elsewhere. Under EPA’s proposed rules, the 
developer can potentially fill these streams and wetlands without regard 
to impacts to downstream neighbors or communities that use these water 
bodies for drinking water and recreation. If adopted, the proposed rules 
would lead to the loss of wetlands and streams that play critical roles in 
keeping Georgia rivers and other larger water bodies clean.        

THE WATER BODY:
In any given river system in Georgia, tiny streams make up at least 80 
percent of the total miles of flowing water. Wetlands comprise about 13 
percent of Georgia’s land area. Together, these small streams and wetlands 
provide the network that delivers clean water to the large rivers and 
lakes where Georgians swim, fish, boat and obtain their drinking water. 
These small and sometimes geographically isolated water bodies serve 
numerous functions. They reduce floodwaters, help store water to mitigate 
the impacts of droughts, filter and clean water and provide habitat for 
both predators and prey—including important sport fishes like brook 
trout and commercially important seafood like shrimp. The health of 
Georgia’s large rivers is determined by the cumulative health of every 
tiny stream and wetland that feeds those rivers. 

THE DIRT:
The federal Clean Water Act requires that all waters of the U.S. be 
protected—from the smallest streams to the mightiest rivers, but a 
Supreme Court ruling in 2006 muddied the waters, so to speak, as to 
which streams and wetlands are legally protected.
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In the 2006 Rapanos v. United States case, Justice Antonin Scalia, using a definition of water found in a dictionary, 
concluded that only “permanent, standing or continuously flowing bodies of water” are protected by the Clean 
Water Act. In the same case, Justice Anthony Kennedy wrote that water bodies that have a “significant nexus” with 
traditionally navigable waters deserve protection. 

Since Rapanos v United States was decided no Court of Appeals has applied the Scalia test by itself to determine the 
extent of Clean Water Act protections. In fact, some of these courts have held that only the Kennedy test should be 
applied. Nevertheless, the two competing definitions resulted in nearly a decade of regulatory uncertainty.

To address this uncertainty, EPA and the U.S. Army Corps of Engineers embarked on a multi-year process to clarify 
what were really “waters of the U.S.” Involving more than a million public comments and the review of more than 
1,200 scientific studies, that process concluded that Kennedy’s “significant nexus” test was the only test that would 
protect all the waters that Congress intended when it passed the Clean Water Act. Thus, in 2015, EPA issued the Clean 
Water Rule. 

The Trump Administration’s proposed replacement rule, expected to be issued 
in early 2018, would set the Clean Water Rule on its head, dictating that only 
the Scalia test could be used.

Thousands of streams that flow only after heavy rains or during rainy seasons 
would no longer be protected. Likewise, wetlands that are not located next to 
constantly flowing waters would be stripped of protection. 

Developers, industries and energy companies building projects that impact 
these types of water bodies would not be required to avoid or minimize their 
impacts or repair and improve wetlands and streams elsewhere as they are 
currently required to do. 

The proposed Trump rules would encourage the reckless destruction of the 
very waterways that ultimately determine the health of the large rivers and 
reservoirs from which most Georgians get their drinking water and use to hunt 
and fish.    

WHAT MUST BE DONE:
EPA is expected to issue a proposed 
replacement rule early next year. That rule 
will then be subject to a 60-day public 
comment period. Georgians who care about 
their drinking water, their favorite fishing 
spots, boating trails and swimming holes 
must send a clear message to EPA, Congress 
and state leaders: protect our water; don’t 
change the Waters of the U.S. rule.  

Bill Sapp, Southern Environmental Law Center,  
404-521-9900, bsapp@selcga.org 
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Top: The Clean Water Act is intended to protect all of the country’s waterways and wetlands. 
Wetlands provide numerous services, including keeping clean the rivers and lakes where 
Georgia communities get their drinking water. Above left: Small streams that flow only after 
rain events or that flow only seasonally would lose protection under the proposed changes to 
the Clean Water Act.


